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IN THE COURT OF SUB-DIVISIONAL JUDICIAL 

MAGISTRATE(M), GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                                      GR:  19/11 

                                U/S 365/34 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Swapan Majhi and Anr………………………ACCUSED 

Ld. Advocates: For Prosecution………Smti Bornali Chetia, 

Ld.APP 

                           For Defence…………..Sri Dipak Sarmah, Ld. 

Advocate 

Evidence Recorded on : 26.5.14, 27.5.14, 28.10.14, 20.11.14. 

Argument heard on:  16.2.15 

Judgment delivered on: 16.2.15 

                                                    J U D G M E N T 

1. The prosecution’s case is that the accused persons, namely, Sri 

Ramu Gowala and Sri Swapan Majhi, had abducted Sri Hari 

Shankar Gupta, on 11.1.11, and wrongfully confined him while 

the latter was coming from his shop on a bicycle, at about 7 PM. 

Hence the case. 
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2.  The informant, Sri Shiv Shankar Gupta had lodged the FIR on 

12.1.11 at Gohpur police station. The police had registered 

Gohpur P.S Case No. 07/11 u/s 365 of IPC. After investigation, 

the police had submitted charge sheet u/s 365/34 of IPC.  

3.  On appearance before Court, charge u/s 365/34 of IPC, and the 

accused persons had pleaded not guilty and claimed to be tried. 

4. The prosecution had examined 6 witnesses, including the 

informant and the victim. The prosecution has closed its 

evidence.  The accused were examined u/s 313 Cr PC. The 

defence side  did not adduce any evidence. Heard arguments. 

 

 POINTS FOR DETREMINATION: 

a) Whether the accused persons, in furtherance of their common 

intention, had abducted Sri Hari Shankar Gupta, with the intent to 

cause him to be secretly and wrongfully confined, as alleged? 

 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Sri Shiv Shankar Gupta, the informant, had inter alia, stated 

in his examination in chief, that when he and his brother, Hari 

Shankar Gupta came from shop, the latter did not reach home. 

He stated that he came on a scooter and his brother was coming 

on bicycle. Thereafter, he had searched for his brother, and 

found his sandals and his bicycle, but found no trace of him. He 

had lodged FIR. Ext 1 is the FIR and Ext 1(1) is his signature. 

After three-four days, his brother had appeared on his own.  

6. In his cross examination, he had stated that he does not know 

who had taken his brother. He   did not mention any name of 

culprit in his FIR.  
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7. PW2, Sri Ghana  Shyam Sarma, in his examination in chief, had, 

inter alia, stated, that the informant had told him that his brother 

did not reach home. At that time, he was in Tezpur. Thereafter. 

He and the informant had searched for the brother of the 

informant, and found his sandals and cycle. The police had seized 

the cycle and the sandals. Ext 2 is the seizure list and Ext 2(1) is 

his signature. He stated that after three days the brother of the 

informant came back. He also stated that he does not know from 

where he came back. 

8. In his cross examination, he has stated that he had learns about 

the incident from others. He stated that he does not know, who 

had taken the brother of the informant.  

9. PW3, Sri Ghana Bhakta, in his examination, had, inter alia, stated 

that, Manu Prasad had called him over phone and told him that 

the informant could not find his brother. He saw a cycle and 

paddy on the ground in Joipuria. Ext 2(2) is his signature.  

 

10. In his cross examination, he has stated that he does not 

know anything about the incident. He stated that he does not 

know, who had taken the  brother of the informant.  

11. PW4, Sri Dilip Kumar, has stated in his examination in chief 

that he came to know about the fact that somebody had taken 

the brother of the informant, on the day after the incident.  

In his cross examination, he has stated that he does not know 

who had taken him. 

12. PW5, Sri Arkit Tati, in his evidence has stated that when 

he was in his home, he had heard commotion outside. When he 

came out, he had heard that Shankar Gupta had disappeared. 

Thereafter, he had gone to his school. He stated that he does not 

know, who had taken Shankar Gupta.  
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13. PW6, Sri Hari Shankar Gupta @ Hari Prasad Gupta, the 

victim, in his examination in chief has stated that on 11.1.11, at 

about 7 PM, he and his brother were coming to their home after 

closing their shop, at Khergate. His brother had come in his 

motor cycle, while he was coming on his bicycle, after his 

brother. After coming to some distance, five, unidentified 

persons, stopped him, had caused hurt to him by a dao and tied 

his hands and blindfolded him. Thereafter, they had taken him to 

the jungle. He was kept there in the night. He was confined by 

them for two days. After two days, he was released.  

14. In his cross examination, he has stated that he did not 

see, whether the accused persons were among those who had 

kidnapped him. He stated that he was acquainted with the 

accused persons from earlier time. He stated that the accused 

persons do the work of tailoring, and have a tailor shop. He 

stated that the faces of the kidnappers were covered with clothes 

and hence, he could not identify them. He stated that he has a 

good relation with the accused persons. He also stated that he 

did not hear the voices of the accused persons, when he was in 

captivity. He stated that he does not know, whether the accused 

persons had kidnapped him or not, as he did not see them nor he 

had heard any of their voices. He stated that he does not know, 

why and how police had arrested the accused persons. He stated 

that he did not make any complaint against them. He stated that 

police had inquired from him in the police station. In that inquiry, 

he did not implicate the accused persons.  
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     Appreciation of evidence and determination of both the 

points: 

15. On a bare perusal of the evidence on record, it becomes clear 

that   no accusation against the accused persons, has been made 

by the PWs, including the informant and the victim. In other 

words, the PWs, have not supported the prosecution’s case.  

16. PW1 has stated that he does not know, who had taken his 

brother. Hence, he did not mention  name of any culprit in his 

FIR. From his evidence, it is clear that he was not with his 

brother, when they were coming back to their home, Hence, 

there was no possibility that PW1 could have identified the 

culprits.  

17. Further, PW6, the victim, had also stated that he does not know, 

who had kidnapped him. He stated that he did not see the 

accused persons, nor did he hear their voices. He stated that the 

faces of the kidnappers were covered. Hence, there is a 

reasonable doubt as to the involvement of the accused persons in 

the said offence.  

18. Likewise, the evidentiary value of other PWs, is very low, as they 

came about the incident after it had happened and had searched 

for the victim, but could find his sandals and cycle. Moreover, 

they have stated, in their respective, testimonies that they do not 

know, who had kidnapped the brother(PW6) of the informant. 

19. Thus, there is reasonable doubt, as to the involvement of the 

accused persons in the offence. The benefit of doubt will go in 

favour of the accused persons. Accordingly, the charge against 

the accused persons is not proved. 

20. Hence, in the light of the above evidence, I am of the considered 

view that prosecution has failed to prove the guilt of the accused 

persons, Sri Swapan Majhi and Sri Ramu Gowala u/s 365/34 of 
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IPC. Hence, the accused are acquitted from the charge of this 

case, and are set at liberty forthwith.  

21. The judgment is pronounced in the open court on this 16th of 

February, 2015. The judgment is prepared under my hand and 

seal of this Court . 

22.  The bail bond shall remain operative till 6 months from the date 

of this order and shall stand cancelled after the expiry of 6 

months. 

23.  The case is, accordingly, disposed of. 

 

                                                                     (K.K. Sharma) 

                                                                    S.D.J.M(M), Gohpur. 
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ANNEXURE 

LIST OF DOCUMENTS EXHIBITED: 

FIR:   Ext 1 

 

 

                                                                                ( K.K. Sharma) 

                                                                                S.D.J.M(M), Gohpur 


